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And the ‘Employer Convenience’ Rule
by Edward A. Zelinsky
As the coronavirus crisis has evolved, New York 
Gov. Andrew Cuomo (D) has strongly advocated 
telecommuting. In the initial stage of this public 
health emergency, the governor said that to 
encourage social distancing, businesses should let 
people work from home voluntarily.1 As the crisis 
continued, Cuomo later required nonessential 
employees to work at home.2
The governor now must act as vigorously to 
reform New York’s income tax policies to meet the 
coronavirus emergency. Unfortunately, at the same 
time that New York’s governor mandates 
telecommuting, New York’s tax law irrationally 
penalizes telecommuting by imposing New York 
income taxes on out-of-state telecommuters for the 
days they work at home. Deploying the concept of 
the “convenience of the employer,” New York’s 
overaggressive taxation of out-of-state 
telecommuters can cause those telecommuters to be 
double taxed or to be taxed at New York’s higher 
state income tax rates.3 Either outcome discourages 
telecommuting when, as Cuomo correctly 
maintains, work at home is a vital tool for meeting 
the coronavirus emergency.
Cuomo should instruct New York’s tax 
collectors to stop enforcing New York’s 
extraterritorial income tax penalty on out-of-state 
telework for New York employers. If the governor 
does not act, Congress has the constitutional 
authority4 to prevent New York from imposing its 
income tax on out-of-state telecommuters on the 
days they work at home. Congress should act 
quickly if the governor does not.
The problem stems from New York’s so-called 
convenience of the employer test. Under that test, 
New York taxes nonresident telecommuters on the 
days they work at their out-of-state homes — even 
though, on those days, the nonresident 
telecommuter does not set foot in the Empire State 
and uses no New York public services.
Consider the (unfortunately typical) case of 
Manohar Kakar, who lives and works at his home in 
Gilbert, Arizona, for a New York employer.5 On the 
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days when Kakar came to New York for work 
purposes, New York properly taxed the income 
attributable to those days actually spent in New 
York. New York was ready to provide Kakar public 
services on those days such as police, fire, and 
emergency medical coverage. However, New York 
also imposed its income tax on the remainder of 
Kakar’s income earned on the days when he 
worked at his home in Arizona.
The net result in this (and similar) cases is the 
double state taxation of the income the 
telecommuter earned at home. In a case like 
Kakar’s, Arizona reasonably taxed the income he 
earned at home in the Grand Canyon State. Kakar is 
an Arizona resident. On his work-at-home days, 
Arizona provided the public services that protected 
him. If Kakar needed an emergency medical 
technician or a police officer when he worked at 
home, that service was provided by Arizona and its 
localities, not by New York.
Nevertheless, implementing its long-standing 
employer convenience policy, New York reached 
outside its borders to tax Kakar on the income he 
earned at his home in Arizona. The result was 
double state taxation as both Arizona and New 
York taxed the telework-based income Kakar 
earned in Arizona while neither state provided a 
credit for the taxes assessed by the other.6
When he took his predicament to the New York 
Division of Tax Appeals, Tax Appeals Tribunal,7 the 
board sustained New York’s taxation of the income 
Kakar earned working at home in Arizona. This 
decision (and others like it) are not flukes but, 
rather, implement New York’s long-standing policy 
of taxing nonresident telecommuters 
extraterritorially on the income they earn at their 
out-of-state homes.8 As a result, out-of-state 
telecommuters who obey Cuomo’s guidance to 
work at home risk double state income taxation or 
income taxation at New York’s higher tax rates.
Some states (unlike Arizona) provide a credit to 
their residents when New York reaches beyond its 
border and taxes teleworkers on income earned at 
their out-of-state homes. While the credits abate the 
problem caused by New York’s tax overreaching, 
for two reasons they do not completely solve the 
problem. First, states give credits at their (usually 
lower) tax rates rather than at the higher tax rates 
New York typically imposes. For example, New 
Jersey gives a credit to its residents when New York 
taxes the income earned at their residences in the 
Garden State. However, that New Jersey income tax 
credit is based on New Jersey’s generally lower tax 
rates.9 Thus, a telecommuter who works at his New 
Jersey home for a New York employer is penalized 
by New York’s higher tax rate on a day she works at 
home. This telecommuter pays a higher tax rate 
(New York’s) than is paid by her next-door neighbor 
who works at home for a New Jersey employer — 
even though on this day they both receive the same 
public services at home from New Jersey and its 
localities.
Second, those credits deplete the treasuries of 
the states granting them. In effect, New Jersey and 
other states granting a credit in these circumstances 
subsidize New York’s extraterritorial taxation of 
nonresident telecommuters by abating for their 
citizens the taxes New York assesses against income 
earned outside New York’s borders.
In good times, New York’s policy of taxing the 
income earned by out-of-state telecommuters 
makes no sense. In times like today, that policy is 
even more unsound. If a nonresident telecommuter 
working at his out-of-state home needs to go to the 
hospital, he will go to his local hospital, not to a 
New York facility. That is an outcome New York 
should welcome, not discourage, as it does today 
under the convenience of the employer rule.
Cuomo is right to mandate telecommuting. He 
should reinforce his own message by announcing 
that, retroactive to the beginning of this year, New 
York will cease taxing income earned at home by 
out-of-state telecommuters. If the governor won’t 
stop New York’s irrational income tax penalty for 
nonresident telecommuters on the days they work 
at home, Congress should. 
6
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